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IN THE COURT OF JUDICIALMAGISTRATE FIRST CLASS, TEZPUR, 

SONITPUR 

 

N.I. Case No: 58/2012 

U/s 138 N.I. ACT 

 

 

Sri Samar Ch. Machahary 

S/o Late Lokhendra Machahary,  

R/o Missamari, P.S. Missamari 

                        ................................Complainant 

 

Vs 

 

Sri Tarjan Basumatary 

S/o Sri Benu Ram Basumatary, 

R/o Anil Borah Path, Ward No.5, P.S. Dhekiajuli 

      ........................................Accused 

 

 

Present : Bijaya Khakhlary , 

Judicial Magistrate First Class , Tezpur, Sonitpur 

Advocate appeared:  

For the complainant:  Mr. B. K. Basumatary, Ms. R. Boro, Ms. G. Narzary.  

For the accused:  Mr. P. C. Sharma, Mr. R. Pandit, Mr. R. Bora, Ms. N. Basu, Mr. P. 

Baruah 

Evidence recorded on: 13.03.2015, 29.04.2015, 12.06.2015 

Argument heard on : 21.09.2015, 05.10.2015, 17.10.2015 

Judgment Delivered on: 31.10.2015  

 

JUDGMENT 
 

1. This is a case instituted under section 138 of the Negotiable Instruments 

Act, 1881 alleging that the accused, Shri Tarjan Basumatary had issued a  

cheque in favour of the complainant which was  dishonored due to 
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insufficient funds in the account of the accused. 

 

2. The brief facts giving rise to the institution of this complaint case is that 

the complainant, Shri Samar Ch. Machahary  is a permanent resident of 

Missamari, and the accused person is a resident of Anil Baruah Path, 

Ward No.5, Dhekiajuli Town. That the accused taking the advantage of 

friendly and good relationship asked for monetary help of Rs.5,00,000/- 

to meet his financial problem and considering the good relationship the 

complainant lend and advanced Rs.5,00,000/- at his residence at 

Missamari in presence of his wife Smt. Hareswari Mahcahary. That the 

accused promised to return the said amount of Rs.5,00,000/- within a 

short period in times of need. That the son of the complainant had been 

diagnosed with cancer and for his treatment the complainant asked and 

requested the accused repeatedly to return the said amount and the 

accused in discharge of his debts and liabilities issued an account payee  

cheque bearing No- 445035 dated 31-08-2012 for Rs. 5,00,000/-  on his 

Account being No-30796399344  of the State Bank of India, Dhekiajuli 

Branch. That after receipt of the aforesaid cheque the complainant on 

28.09.2012 deposited the said cheque in the state Bank of India, 

Missamari Cantt. Branch  for collection. However, the said cheque was 

returned to the complainant unpaid with a return memo  dated 

28.09.2012 due to insufficient fund in the account of the accused. That 

thereafter the complainant made demand for payment of the aforesaid 

cheque amount by giving legal notice in writing dated 12.10.2012 and 

demanded for repayment of Rs.5,00,000/-  within 15 days of the said 

notice. The said demand notice was received by the accused on 

16.10.2012 which is confirmed by the Post Master, Tezpur Head Post 

Office by signing a Delivery Status Report dated 26.11.2012.  that having 

received the said notice the accused came to complainant’s house and 

returned Rs.69,900/- to the complainant which the complainant has 

confirmed the payment by signing in the money receipt on 21.10.2012 

and the accused asked for sometime to return the remaining balance 

amount of Rs.4,30,100/- within a short period. That the complainant 

waited for sometime as promised by the accused but the accused failed to 
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repay the balance amount as promised.  

 

3. The accused was called upon to enter trial and upon his appearance the 

particulars of offence under section 138 of the Negotiable Instruments 

Act, 1881 was explained to him to which he pleaded not guilty and 

claimed to be tried. 

 

4. The complainant examined four witnesses in support of his case.  

 

5. The statement of the accused person is recorded under section 313 

Cr.P.C. The accused did not adduce evidence in support of his case and 

has pleaded for total denial  

 

6. Upon hearing and on perusal of record I have framed the following points 

for determination in order to arrive at a definite finding as regards the 

dispute in this case- 

i.  Whether the accused issued the cheque bearing No- 

445035 for   Rs.  5,00,000/- to the complainant for the 

discharge of any legally enforceable debt or liability? 

 

ii.   Whether the cheque was dishonoured for insufficient 

funds in the account of the accused? 

 

iii.  Whether the accused received the demand notice issued  

by the Complainant regarding the dishonor of the cheque? 

 

iv.  Whether the accused has committed the offence under 

section 138 of the Negotiable Instruments Act,1881? 

 

7. DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

8. POINT FOR DETERMINATION NO.1: Whether the accused issued 

the   cheque bearing No- 445035 for Rs. 5,00,000/- to the 

complainant for the discharge of any legally enforceable debt or 

liability? 
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9. Heard the counsels of both the sides and also perused the evidence on 

record in order to reach a just answer to the above questions.  

 

10. PW1, Sri Samar Chandra Machahary who is the complainant had 

contended in his evidence on affidavit that the accused person is well 

known to him and used to maintain a good and friendly relationship as 

such used to help each other in times of needs and that taking the 

advantage of friendly and good relationship the accused asked for 

monetary help of Rs.5,00,000/- to meet his financial shortage promising 

thereby that the said amount will be returned immediately   and 

considering the needs and request of the accused,  the complainant lent 

and advanced Rs.5,00,000/- at his residence at Missamari in presence of 

his wife Smt. Hareswari Mahcahary. That the son of PW1 had been 

detected with cancer and for his treatment the complainant asked and 

requested the accused repeatedly to return the said amount. That the 

accused person requested PW1 to wait for some time and assured to 

return back the said amount within a short period, but despite lapse of 

some time  the accused did not return the amount as promised by him. 

When PW1 pressed hard upon the accused, in discharge of his debts and 

liabilities the accused issued a  cheque bearing No- 445035 dated 31-08-

2012 for Rs. 5,00,000/-  on his Account being No-30796399344  of the 

State Bank of India, Dhekiajuli Branch. The complainant has produced the 

said cheque and the same is marked as exhibit-1. The Complainant has 

identified the signature of the accused thereon which is marked as 

exhibit-1(1). PW1 deposited that said cheque on 28.09.2012 in the state 

Bank of India, Missamari Cantt. Branch  for collection, but, the said 

cheque was returned to PW1 unpaid with a return memo  dated 

28.09.2012 due to insufficient fund in the account of the accused. Exhibit-

2  is the cheque returning memo issued by the SBI, Missamari Cantt. 

Branch dated 28.09.2012 and exhibit-3 is the cheque returning memo for 

the reason No.16 issued by SBI, Missamari Cantt. Branch dated 

28.09.2012.  
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11. In cross-examination PW1 admitted that he has not mentioned either in 

his complaint petition or in his evidence on affidavit on which date the 

accused asked money from him. He also admitted that he has not 

mentioned either in his complaint petition or in his evidence on affidavit 

on which date he advanced the money to the accused. He admitted that 

on 21.10.2012 the accused person repaid Rs.69,900/- out of 

Rs.5,00,000/- and remaining balance amount was Rs.4,30,100/-. He 

stated that after that he did not take any fresh cheque for Rs.4,30,100/- 

from the accused and filed the present case on the cheque of 

Rs.5,00,000/- . He stated that he knew that the accused was a contractor 

and got a contract of Rs.4,00,000/- to set up deep tubewells for water 

supply and to complete the remaining work of the said contract he took 

the money from the complainant. He denied the suggestion that he 

actually told the accused that he would finance and the accused should 

pay 50% of the profit to him. He denied the suggestion that he lent a 

total of Rs.2,80,000/- in four installments to the accused. He denied the 

suggestion that he took a blank cheque from the accused as security.  

 

12. PW2, Smt. Hareswari Machahary who is the wife of PW1 stated similarly  

as PW1 in her evidence on affidavit. In cross-examination PW2 stated that 

at the time of lending money her husband got a paper written by the 

accused to return the money within fifteen days. She stated that in her 

evidence on affidavit she has mentioned the date when her husband lent 

the money to the accused. She stated that the amount of Rs.5,00,000/- 

was lent to the accused by withdrawing the mount from bank. She 

admitted that before filing of the case the accused returned Rs.69,900/-  

and in this regard a money receipt was issued in which both her husband 

and the accused had put their signatures. She stated that at the time of 

giving Rs.5,00,000/- to the accused no any money receipt was issued.  

 

13. The defence has admitted that the cheque belonged to the accused and 

also admitted the signature over the cheque, but stated that the accused 

did not take a  loan of Rs.5,00,000/- from the complainant. The plea of 

the defence is that the accused took loan of a total amount of 
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Rs.2,80,000/- in four installments  from the complainant and out of which 

he has already paid Rs.69,900/- . That a blank cheque was taken by the 

complainant from the accused as a security which has been  misused by 

the complainant.  

 

14. The learned counsel for the complainant urged that the accused has 

admitted his signature on the cheque and therefore a presumption would 

arise under section 139 of the N.I. Act in favour of the complainant.  That 

the accused after receipt of the notice repaid Rs.69,900/- which shows 

existence of liability of the accused towards the complainant . The learned 

counsel relied upon the case of Mahendra M. Malviya and others vs. 

Bhagawan Singh T. Rajput and another 2014 (1) DCR 573.   

 

15. The learned defence counsel argued that the complainant failed to 

establish the payment of Rs.5,00,000/- as alleged by him, as apart from 

oral evidence the complainant has not produced any documentary 

evidence that the complainant lent Rs.5,00,000/- to the accused and the 

complainant has not placed any evidence to show that he had financial 

capacity to lend substantial amount of Rs.5,00,000/- and that due to want 

of proof of  advancement of money the complaint is liable to be dismissed 

. It is also argued that exhibit-4, legal notice evidently shows that the 

loan was advanced on 31.08.2012 and on the same day i.e., 31.08.2012 

the accused issued the cheque in question which clearly shows that the 

cheque in question was issued as a security and not for discharge of any 

existing liability. The defence relied upon the following judgments:- 

i) C. Antony vs. K.G. Raghavan Nair AIR 2003 SC 

182 

ii) K. Subramani vs. K. Damodara Naidu 

2015(146)AIC       249(SC) 

iii)Amzad Pasha vs. H.N. Lakshmana 2010 (2) DCR 

700  

iv) Shiva Murthy vs. Amruthraj 2009(1) Civil LJ 472 

 

16. In the present case, neither in the complaint petition nor in the evidence 
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of witnesses, the date of lending the alleged amount of Rs.5,00,000/- to 

the accused  has been mentioned. But perusal of exhibit-4, the legal 

notice reveals that the alleged amount of Rs.5,00,000/- was advanced on 

31.08.2012 and the accused issued the cheque in question on the same 

day 31.08.2012 in discharge of his liability. As per the evidence of the 

PW1 and PW2, and the complaint petition, the accused taking the 

advantage of friendly relationship asked for monetary help of 

Rs.5,00,000/- to meet his financial shortage promising thereby to return 

immediately   and considering the needs and request of the accused,  

PW1 lent and advanced Rs.5,00,000/- at his residence at Missamari in 

presence of his wife PW2, but soon after that  the son of PW1 had been 

detected with cancer and for his treatment PW1 asked and requested the 

accused repeatedly to return the said amount, but  the accused person 

requested PW1 to wait for some time and assured to return back the said 

amount within a short period, however despite lapse of some time  the 

accused did not return up as promised by him and  then PW1 pressed 

hard upon the accused and in discharge of his debts and liabilities the 

accused issued a  cheque bearing No- 445035 dated 31-08-2012 for Rs. 

5,00,000/-  on his Account being No-30796399344  of the State Bank of 

India, Dhekiajuli Branch, which shows that the date of advancing 

Rs.5,00,000/- and the date of issuance of the alleged cheque are different 

and there is sufficient gap. Though same fact is mentioned in exhibit-4, 

the legal notice, but the date of advancing money and the date of 

issuance of cheque  is clearly mentioned as 31.08.2012. Non disclosure of 

date of advancing the alleged amount in the complaint petition and 

evidence of PW1 and PW2 raises doubt in the prosecution case. And if as 

stated in exhibit-4 the alleged amount was lent and the alleged cheque 

was issued on the same day , it is highly probable that the alleged cheque 

was issued as  security cheque as alleged by the accused and not for 

discharge of any existing liability. Again if the date of advancing the 

alleged money as mentioned in the legal notice was wrongly written, it 

should have been rectified or mentioned correctly in the complaint 

petition and  evidence of witnesses but the same has not been done .  
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17. As per the evidence, the complainant was in dire need of money for 

treatment of his son for which he pressed hard upon the accused due to 

which the accused issued the cheque in question, but though the 

complainant was in dire need of money surprisingly he did not present 

the cheque for encashment immediately, he presented the alleged cheque 

on 28.09.2012 i.e., almost after one month of the issuance of the cheque 

which again raises doubt whether the alleged cheque was issued in 

discharge of existing  liability or as a security.  

 

18. Further during cross-examination PW1 has stated that the accused got a 

contract of Rs.4,00,000/- to set up deep tubewells for water supply and to 

complete the remaining work of the said contract the accused borrowed 

the alleged amount of Rs.5,00,000/- from the complainant which is quite 

surprising that for a contract of lesser amount the accused borrowed a 

higher amount.  

 

19. Apart from oral evidence , no any documentary evidence produced to 

prove that in fact the complainant lent Rs.5,00,000/- to the accused. PW2 

though stated in her evidence that at the time of lending money PW1 got 

a paper written by the accused that the money would be returned within 

fifteen days, but the same has not been produced in the court. The said 

document was an important document to establish the alleged  

transaction of money between the complainant and the accused but the 

same has not been produced in the court. PW2 has also stated that the 

amount of Rs.5,00,000/- was lent to the accused by withdrawing the 

same from the bank, but no such document has been produced to prove 

this fact.  

 

20. The above facts and circumstances make it doubtful whether the alleged 

cheque was issued by the accused in discharge of his existing liability 

towards the complainant or the same was a blank cheque issued as 

security cheque.  In case of Krishna Janardhan Bhatt vs. Dattatraya 

G. Hedge (AIR 2008 SC 1325) the Hon’ble Supreme Court held that 

an accused for discharging the burden of proof placed upon him under a 



Page 9 of 15 

 

statute need not examine himself, he may discharge his burden on the 

basis of the materials already brought on record . In case of K. 

Prakashan v. P. K. Surenderan, 2009(74) AIC 199 (SC), the 

Hon’ble Supreme Court held that an accused need not enter into witness 

box and examine other witnesses in support of his defence, the standard 

of proof in discharging the burden in terms of section 139 of NI Act being 

of preponderance of a probability, the inference therefor can be drawn 

not only from the materials brought on record but also from the reference 

to the circumstances upon which the accused relies upon and that the 

burden of proof on accused is not as high as that of the prosecution. In 

the present case, though the accused has not examined any witness or 

adduced any evidence in his defence, the accused is able to point out 

some circumstances which raises doubt in the prosecution case and 

makes the defence version probable .  

 

21. It requires mention that the defence argued in one more point that as the 

accused has paid a part of the cheque amount he can not be prosecuted 

u/s 138 N.I. Act for the same cheque. In this regard the learned counsel 

for the complainant contended that as the accused made a part payment 

after issuance of the legal notice and failed to pay the full cheque amount 

hence he can not escape from the liability u/s 138 N.I. Act. In this regard 

he referred to the case of M. A. Abida vs. M/S HMT Watches LTD. 

2014 (3) DCR 273.  

22. In the above case the Hon’ble Kerala High Court held that when part 

payments were adjusted towards the transactions for which cheques were 

issued prior to the presentation of the cheques or issuance of the notice 

of demand as contemplated under section 138(b) of the N.I. Act, an 

offence under section 138 of the N.I. Act, on the basis of such cheques, 

cannot be attracted. But in the present case the accused made the part 

payment after issuance of the demand notice , hence this defence of the 

accused is not sustainable.  

 

23. In view of the above discussion it is held that the accused had not issued 

the cheque in question for the discharge of his existing liability . 
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24. DECISION: The cheque was not issued for the discharge of a legally 

enforceable debt. 

25. POINT FOR DETERMINATION NO.2: Whether the cheque was  

dishonoured for insufficient funds in the account of the accused? 

 

26. The PW1 has deposed that the said cheque was presented to the 

complainant’s bank for encashment, but the it was dishonoured because 

of insufficient funds in the account of the accused. The complainant has 

produced the cheque return memo and the same is marked as exhibit-2 

and exhibit-3 is the Cheque returning Memo for the reason No.16 which 

show that the said cheque was dishonoured for insufficient funds.  

 

27. The complainant has examined Sri Dhruva Kumar Borah , Deputy  

Manager, State Bank of India, Dhekiajuli Branch as PW3 who has stated in 

his evidence that cheque No.445035 is a cheque leaf of the cheque book 

issued in the name of the accused Tarjan Basumatary from their branch 

whose account number was 30796399344 . He produced electronic print 

copy of the cheque issuing register which was marked as exhibit-8. He 

stated that exhibit-1 was sent to their branch for clearance which could 

not be cleared due to insufficient fund. He also produced the 

computerized copy of the statement of account of the accused which was 

marked as exhibit-9.  During his cross examination he stated that the said 

cheque was presented in the bank only once for clearance.  

 

28. PW4, Sri Babul Ch. Boro, Deputy Manager, Missamari SBI, Cantt. Branch 

deposed that PW1 has an account in their branch and on 28.09.2012  

cheque No.445035 for Rs.5,00,000/- issued by the accused in the name 

of PW1 was deposited in their branch which was sent to SBI, Dhekiajuli 

for clearance but it could not be cleared due to insufficient fund. He has 

produced the extract copy of Cheque Entry Register which was marked as 

exhibit-10.   

 

29. There is nothing on record to doubt or disbelieve  exhibit-2 and exhibit-3 
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as such it is held that the said cheque  was dishonoured for insufficient 

fund. 

 

30. In addition to the above section 146 of the Negotiable Instruments 

Act,1881 provides that the court shall presume the factum of dishonour of 

cheque on the presentation of the cheque return memo. In the instant 

case at hand the complainant had produced the cheque return memo; 

hence it is held that the said cheque was dishonoured due to insufficient 

funds in the account of the accused. 

 

31. DECISION: The cheque in question was dishonoured for insufficient funds 

in the account of the accused. 

 

32. POINT FOR DETERMINATION NO.3: Whether the accused 

received the demand notice issued by the Complainant regarding 

the dishonor of the cheque? 

 

33. The PW1 has deposed that he had issued the demand notice dated 

12.10.2012 in respect of the dishonour of the said cheque through his 

advocate by registered post. The complainant has produced the said 

notice and the same is marked as exhibit-4 and exhibit-5 is the postal 

registration receipt.  The complainant has produced the delivery report 

marked as exhibit-7 and as per the delivery report the notice was 

delivered on 16.10.2012. PW1 has stated that after receipt of the notice 

the accused paid Rs.69,900/- on 21.10.2012. He has produced the money 

receipt which has been marked as exhibit-6.  

 

34. The accused has denied the receipt of any demand notice. The learned 

defence counsel argued the accused never received any legal notice and 

the complainant failed to prove the service of the legal notice as exhibit-7 

does not disclose to whom it was delivered and for this the learned 

counsel relied upon the case of M.D. Thomas vs. P.S. Jaleel and anr. 

2009 (2) DCR 519 and the case of Amzad Pasha vs. H.N. 

Lakshmana 2010 (2) DCR 700 . 
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35. In this regard the learned counsel for the complainant contended that as 

the demand notice  was issued through registered post  as per section 

27 of the General Clauses Act it shall be deemed to be served  and that 

if the notice dispatched by sender by post with correct address on it, it 

can be deemed to be served on sendee unless he proves that it was not 

really served. The learned counsel referred to the following cases:- 

i) Ram Niwas vs. State of U.P. and anr. 2015 (1) DCR 

728 

ii) Smt. Reshma Afzal vs. State of U.P. and anr. 2014 (2) 

DCR 656 

 

36. The perusal of the exhibit-5 shows that the same is prepaid and 

addressed to the accused. Section 27 of General Clauses Act states that 

the service of a notice shall be deemed to be effected by properly 

addressing, pre-paying and posting by registered post , unless the 

contrary is proved , to have been effected at the time at which the letter 

would be delivered in the ordinary course of post . 

 

37. In the present case the perusal of the address mentioned in the demand 

notice shows that the address of the accused is correctly mentioned in 

the said notice and as well as this complaint petition. The perusal of the 

complaint petition shows that the address of the accused is similarly 

mentioned in the complaint petition as well as the demand notice. The 

accused had received the summons in the same address mentioned in 

the complaint petition and had appeared to face trial, moreover as per 

exhibit-7 the notice was delivered on 16.10.2012 and admittedly the 

accused paid Rs.69,900/- on 21.10.2012 to the complainant, also the 

accused has failed to prove that he did not receive the demand notice, 

as such it is held that the accused received the demand notice. 

 

38. The address of the accused is within Assam so, I deem it to be served 

within fifteen days from the date of issuance of the demand notice 

through registered post . 
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39. DECISION: The demand notice was duly served upon the accused. 

 

40. POINT FOR DETERMINATION NO.4: Whether the accused has  

committed the offence under section 138 of the Negotiable 

Instruments Act,1881? 

 

41. The offence under section 138 is complete on the satisfaction of certain 

conditions which are that the cheque has to be issued on the account 

maintained by the accused, that the cheque has to be issued for the 

discharge of a debt or liability, that the said cheque has to be deposited 

within six months of its issuance or within its validity and that the notice 

regarding the dishonour of the cheque for insufficient funds ought to be 

given within 30 days of the receipt of information regarding the 

dishonour. 

 

42. In the instant case at hand admittedly the cheque was issued by the accused 

in the account maintained by him and it is also held that the said cheque was 

dishonoured due to insufficient funds. But the complainant failed to establish 

that the cheque in question was issued  for the discharge of any legally 

enforceable debt or liability. 

 

43. In view of the above discussion it is held that the complainant failed to 

establish the offence under section 138 of the Negotiable Instruments 

Act,1881, against the accused  . 

 

44. DECISION: The accused is not found guilty of the offence under section 138 

of the Negotiable Instruments Act,1881. 

 

45. In view of the above I am of the opinion that the complainant has failed 

to establish the offence u/s 138 of N.I. Act against the accused person. 

Accordingly the accused person is acquitted from the alleged offence 

labeled against him and set at liberty. 



Page 14 of 15 

 

 

46. Bail bond and affidavit submitted by the bailor is extended for a     period of 

six months as per amended Cr.P.C . 

 

Given under the hand and seal of this Court on this the 31st  day of October,  

2015 at Tezpur.  

 

                         Bijaya Khakhlary 

        JMFC, Tezpur, Sonitpur. 
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APPENDIX 

 

PROSECUTION WITNESSES- 

1. PW1—Sri  Samar Chandra Machahary  

2. PW2—Smt. Hareswari Machahary 

3. PW3— Sri Dhruva Kumar Borah 

4. PW4— Sri Babul Ch. Boro 

        

PROSECUTION EXHIBITS: 

1) EXHIBIT 1- Cheque issued by the accused 

2) EXHIBIT 2- Cheque return memo issued by SBI, Massamari Cantt. Branch 

3) EXHIBIT 3- Cheque return memo for the reason No.16 issued by SBI, 

Massamari Cantt. Branch  

4) EXHIBIT 4- Demand Notice dated 12.10.2012.  

5) EXHIBIT 5- Postal receipt.  

6) EXHIBIT 6- Money receipt dated 2.10.2012 

7) EXHIBIT 7- Delivery report dated 26.11.2012 

8) EXHIBIT 8- Electronic print copy of cheque issuing register 

9) EXHIBIT 9- Computerized copy of statement of account of the accused. 

10) EXHIBIT 10- Extract copy cheque entry register   

 
DEFENCE WITNESSES: 
Nil 
 
EXHIBITS OF DEFENCE: 

Nil 

   
 
            Judicial Magistrate First Class 

                                                                   Tezpur, Sonitpur 

 

 


